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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 
Department 21 

 
 

    

1. 9:00 AM CASE NUMBER:  MSC16-00491 
CASE NAME:  WELLS VS. CROSBY 
 HEARING IN RE:  PETITION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
The petition is denied without prejudice. Plaintiff is seeking to compel a non-party to arbitrate. The 
court, at this time, does not have jurisdiction over the unserved, unnamed party. In addition, notice of 
the petition was emailed before a hearing a date had been assigned. Counsel is directed to the local 
rules re UIM cases. 
 

    

2. 9:00 AM CASE NUMBER:  MSC18-00581 
CASE NAME:  NAJJAR VS. GOLDSTEIN 
 HEARING ON SUMMARY MOTION  ADJUDICATION OF SECOND CAUSE OF ACTION 
*TENTATIVE RULING:* 
 
Plaintiff, George Najjar, moves for summary adjudication on the second cause of action for 
declaratory relief in the First Amended Cross-Complaint. He contends cross-complainants cannot 
establish the existence of an actual and present controversy with respect to his withdrawal or 
resignation from the New U Life partnership.  
 
The motion is denied. Cross-complainants have provided evidence to show a dispute of material fact 
as to whether “Najjar communicated an express will to withdraw from any partnership with Goldstein 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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no later than November 16, 2017.” (See First Amended Cross-Complaint, ¶54.)  
 
Background 
Plaintiff, George Najjar, claims he is entitled to profits of defendant, New U Life, based on his status as 
a partner in the business with defendant Alex Goldstein. On November 16, 2017, Najjar sent an email 
to Goldstein. (Separate Statement of Undisputed Material Facts, hereinafter “SSUMF,” Fact No. 1.) 
The email stated, in relevant part: “I have made a final decision to sell out completely. […] I am glad to 
step down completely and let you take complete ownership of the company. […] The only decision 
that needs to be made now Is how you plan to buy out my 50% ownership.” 
 
Najjar contends he did not intend to communicate an express withdrawal or resignation from the 
New U Life partnership with Goldstein on November 16, 2017 by email. (SSUMF, Fact No. 2.) Parties 
agree they never reached any agreement as to a “buy-out” of Najjar’s interest. (SSUMF, Fact No. 3.) 
Najjar contends that on the same day he sent the email, he and Goldstein later agreed to continue 
their partnership. (SSUMF, Fact No. 4.) 
 
On November 27, 2017, New U Life officially launched. (SSUMF, Fact No. 5.) On December 1, 2017, 
Najjar had conversations with a New U Life female distributor, Master Distributor Joe Juliano, and 
Goldstein. (SSUMF, Fact No. 6 and response.) Consistent with this, Najjar contends he was still 
working for New U Life on Sunday, December 3, 2017. (SSUMF, Fact No. 7.) Between December 5, 
2017 and December 7, 2017, Najjar exchanged emails with Goldstein's then-attorney Richard Bowles, 
which Najjar contends prove his then existing status as Goldstein’s partner. (SSUMF, Fact No. 8-15 
and responses.)  
 
In their opposition to Najjar’s motion, cross-complainants dispute Najjar’s intention in sending the 
November 16, 2017 email, citing oral statements allegedly made prior to that email. (SSUMF, 
Response to Fact No. 3.) They also dispute that any agreement was reached later in the day on 
November 16, 2017 to continue as partners, and that Najjar continued to work for the company. 
(SSUMF, Responses to Fact Nos. 4, 7.) In addition to these alleged disputes, cross-complainants object 
to the admission of the December 5-7th Bowles emails pursuant to Evidence Code, section 1152. They 
further introduce additional facts, which they contend are material, that suggest unfulfilled conditions 
precedent to Najjar’s status as a partner at the time of any “resignation.”  
 
Standard 
Any party may move for summary adjudication when he or she contends that one or more causes of 
action within an action has no merit. (Code Civ. Proc. § 437c(f)(1).) A motion for summary 
adjudication shall be granted only if it completely disposes of a cause of action, an affirmative 
defense, a claim for damages, or an issue of duty. (Ibid.) In all procedural respects, a motion for 
summary adjudication proceeds as a motion for summary judgment. (Code Civ. Proc., § 437c (f)(2).) 
The scope of the moving party’s initial burden is defined by the pleadings. (See 580 Folsom Assocs. v. 
Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.) Summary judgment (or adjudication) shall not be 
granted by the court based on inferences reasonably deducible from the evidence if contradicted by 
other inferences or evidence that raise a triable issue as to any material fact. (Code Civ. Proc., § 437c 
(c).) Summary judgment (or adjudication) may be denied in the discretion of the court if a material 
fact is an individual’s state of mind, or lack thereof, and that fact is sought to be established solely by 
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the individual’s affirmation thereof. (Code Civ. Proc., § 437c (e).)  
 
In ruling on the motion, the Court must view all of the evidence and inferences reasonably drawn 
therefrom in the light most favorable to the opposing party. (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 843.) 
 
Discussion 
While cross-complainants emphasize their position that no valid partnership agreement existed in the 
first place, this is not what prevents summary adjudication. Without an initial agreement, Najjar’s 
withdrawal (the subject of the second cause of action and this motion) is irrelevant.  
 
Instead, the Court looks to the cross-complaint, which establishes the initial burden on the moving 
party. The FACC states, “Najjar communicated an express will to withdraw from any partnership with 
Goldstein no later than November 16, 2017.” (See First Amended Cross-Complaint, ¶54, emphasis 
added.) 
 
Accordingly, while Najjar argues that the November 16th email is not subject to an interpretation that 
he conclusively withdrew, that is not the question necessarily resolved pursuant to the cross-
complaint’s second cause of action. Whether Najjar withdrew by the email, or prior to that email, 
determines the outcome here. Because the latter is not addressed or resolved by the evidence 
presented, the Court cannot find the matter is established as a matter of law.  
 
Goldstein testified that Najjar previously withdrew and the email was the second of two withdrawal 
attempts. (See Declaration of Jeffrey Ryan in Support of Motion, Ex. C, 214:19-22.) Joseph Juliano also 
states Najjar agreed in late summer of 2017 that he would not be an owner or officer of the company. 
(See Declaration of Cody S. Harris in Support of Opposition, Ex. T, ¶10.) This evidence is sufficient to 
raise triable issues of fact concerning whether a withdrawal occurred, and if so, when it occurred.  
 
Evidentiary Matters 
In granting or denying a motion for summary judgment or summary adjudication, the Court need rule 
only on those objections to evidence that it deems material to its disposition of the motion. (Code Civ. 
Proc., § 437c (q).) The Bowles emails and the declaration of Ryan Rogers are immaterial here and, 
accordingly, the Court declines to rule on the objections submitted to those papers.  
 
Plaintiff’s objections to Additional Material Facts stated in defendants’ response to the separate 
statement, are not objections to evidence, but rather objections to facts and/or arguments made in 
the opposition. Objections must be targeted at evidence, not facts. 
 
 

    

3. 9:00 AM CASE NUMBER:  MSC18-00581 
CASE NAME:  NAJJAR VS. GOLDSTEIN 
 HEARING ON SUMMARY MOTION  ADJUDICATION OF PLAINTIFF'S CLAIM 
*TENTATIVE RULING:* 
 
Defendants Alex Goldstein and New U Life, Inc. move for summary adjudication on the second and 
eighth causes of action (misrepresentation and receiving stolen property, respectively) in plaintiff’s 
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sixth amended complaint.  
 
The motion is denied.  
 
Background 
In his second cause of action for intentional misrepresentation, Najjar alleges that, based on 
misrepresentations by Goldstein, he agreed to become equal partners with Goldstein in New U Life, 
but was later deprived of his half of the business. The misrepresentations alleged relate to (1) FDA 
limits on production and (2) Goldstein’s alleged promise to grant an exclusive license to New U Life to 
market, sell, and distribute the HGH Gel he formulated and any future products that he developed. 
(Sixth Amended Complaint, ¶¶146, 148.) 
 
In his eighth cause of action, Najjar alleges that Goldstein “received, concealed, withheld, and/or 
aided in concealing or withholding […] property (money) belonging to NAJJAR that had been stolen or 
obtained by GOLDSTEIN by theft from NEW U LIFE.” (Sixth Amended Complaint, ¶199.)  
 
Defendants move for summary adjudication as to both of these causes of action.  
 
Standard 
Any party may move for summary adjudication when he or she contends that one or more causes of 
action within an action has no merit. (Code Civ. Proc. § 437c(f)(1).) A motion for summary 
adjudication shall be granted only if it completely disposes of a cause of action, an affirmative 
defense, a claim for damages, or an issue of duty. (Ibid.) In all procedural respects, a motion for 
summary adjudication proceeds as a motion for summary judgment. (Code Civ. Proc., § 437c (f)(2).) 
 
The scope of the moving party’s initial burden is defined by the pleadings. (See 580 Folsom Assocs. v. 
Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.) The standard for granting summary judgment 
does not require a moving defendant to conclusively negate an element of the plaintiff’s cause of 
action, but does require the defendant to show that the plaintiff cannot establish at least one 
element of the cause of action. (Code Civ. Proc., § 437c(o)(2).)  
 
From commencement to conclusion, the moving party bears the burden of persuasion that there is no 
genuine issue of material fact and that he is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845.) A moving defendant must present evidence, and not 
simply point out through argument, that the plaintiff does not possess, and cannot reasonably obtain, 
needed evidence. (Aguilar at 854.) In ruling on the motion, the Court must view all of the evidence 
and inferences reasonably drawn therefrom in the light most favorable to the opposing party. (Id. at 
843.) A motion for summary judgment is not to try the disputed facts; but to determine whether 
there are any facts to dispute. (Code Civ. Proc., § 437c(c) [“summary judgment shall not be granted by 
the court based on inferences reasonably deducible from the evidence if contradicted by other 
inferences or evidence that raise a triable issue as to any material fact”]; Larsen v. Johannes (1970) 7 
Cal.App.3d 491, 507.) 
 
Discussion 
2nd C/A 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  06/08/2022 

 
Defendants challenge the second cause of action based on an election of remedies theory that 
plaintiff’s claim for lost profits precludes him from recovering damages based on the alleged 
fraudulent statements. As the opposition points out, plaintiff is entitled to proceed on inconsistent 
alternative theories.  
 
As explained in Baker v. Superior Court (1983) 150 Cal.App.3d 140, “[o]rdinarily a plaintiff need not 
elect, and cannot be compelled to elect, between inconsistent remedies during the course of trial 
prior to judgment.” In Baker, the appellate court reversed summary adjudication on a fraud cause of 
action based on the alleged inconsistency with a breach cause of action because, similar to this case, 
moving parties failed to show the alleged inconsistent causes of action were based on the same facts. 
(Baker, supra, at 146.)  
 
The motion here similarly does not show that the cause of action for misrepresentation is at odds 
with the remaining allegations.  
 
8th C/A 
Defendants’ arguments in support of adjudication on the eighth cause of action target each element 
of the claim. While section 496(a) covers a spectrum of impermissible activity relating to stolen 
property, the elements required to show a violation of section 496(a) are simply that (i) property was 
stolen or obtained in a manner constituting theft, (ii) the defendant knew the property was so stolen 
or obtained, and (iii) the defendant received or had possession of the stolen property. (Switzer v. 
Wood (2019) 35 Cal.App.5th 116, 126, citing Lacagnina v. Comprehend Systems, Inc. (2018) 25 
Cal.App.5th 955, 970.) 
 
In support of their argument that no stolen property can be shown, defendants argue the revenue 
figures in the Sixth Amended Complaint are inaccurate. The basis of the motion was not any particular 
item of damages, however, but the cause of action as a whole.  
 
None of the evidence provided eliminates the cause of action as a matter of law. In support of their 
motion, defendants provide an accounting firm’s report, data from the company that handled New U 
Life’s sales transactions, and manufacturing records—all of which support certain revenue figures that 
would tend to undermine the numbers Najjar has asserted. They also offer the Declaration of Colby 
Greene, Corporate Controller of New U Life, who testifies in paragraph 6 that, “New U Life's revenue 
derives directly from its sales of products to distributors or end-user customers.” (Emphasis added.) 
While this language is reflected accurately in the statement of facts, the memorandum of points and 
authorities uses the phrase “solely derived.”  
 
The evidence offered in response to the motion includes Najjar’s declaration that the corporation’s 
revenue sources are not limited to the sale of product. (See Response to SSUMF Fact No. 8c.) Najjar 
states the company also earned income from alternative sources of revenue not addressed by the 
moving papers. (See, e.g., Response to SSUMF Fact No. 7a.) This is sufficient to show a material 
dispute of fact, though other disputes are shown as well, many of which relate to conclusions by the 
forensic accountant hired by Najjar, Nataly Attestatova. (See Response to SSUMF Fact Nos. 9c-9l.) 
 
Defendants’ arguments that it would be impossible for the property here to have been stolen “at-the-
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time” Goldstein took possession, and that Goldstein lacked knowledge of any characterization of the 
property as “stolen,” are for a trier of fact. On summary judgment, the Court does not weigh 
evidence.  
 
On reply, defendants argue the actual allegations in the Sixth Amended Complaint differ from Najjar’s 
basis in the opposition (2018-2019 revenue v 2020-2021 revenue). The Sixth Amended Complaint and 
allegations therein are not limited by those defendants have elected to challenge. The eighth cause of 
action incorporates all previous paragraphs of the Sixth Amended Complaint (see paragraph 197), and 
therefore includes general factual allegations independent from the specific dates and dollar amounts 
listed in ¶¶198-203.  
 
In their reply, defendants also assert several arguments not raised in the moving papers, including an 
invitation to grant “partial summary adjudication” by precluding certain damages. The failure to raise 
these arguments initially is fatal as plaintiff had no opportunity to respond. Further, Siry Investment, 
L.P. v. Farkhondehpour (2020) 45 Cal.App.5th 1098 is currently pending in the California Supreme 
Court and there is likely to be some guidance on the damages issue prior to trial. 
 
Evidentiary Matters 
With their reply papers, defendants object to the statement in the opposition that “Goldstein is a 
convicted felon,” as set forth in several documents. With respect to the documents containing 
argument (Memorandum of Points and Authorities in Opposition to Motion and Najjar’s Response to 
the Separate Statement), the objection is improper. Objections must be targeted at evidence.  
 
To the extent the objection targets the underlying evidence, the grounds for the objection (Evidence 
Code § 352) is overruled as improper at this stage of litigation. (See People ex rel. City of Dana Point v. 
Holistic Health (2013) 213 Cal.App.4th 1016, 1029 [finding no authority for applying section 352 in 
summary judgment context].) 
 
However, with their reply, defendants also request judicial notice of a Nov. 6, 2006 Order Vacating 
Plea of No Contest, filed in a criminal case against Alex Goldstein in this same superior court: People v. 
Goldstein, Case No. 03-204465-9. The order appears to contradict the assertions by plaintiff 
concerning Goldstein being a convicted felon. The request for judicial notice is granted.  
 
 
 

    

4. 9:00 AM CASE NUMBER:  MSC19-01718 
CASE NAME:  MARTINEZ VS. WALMART 
 HEARING ON SUMMARY MOTION  JUDGMENT, OR IN ALT, SUMMARY ADJUDICATION 
*TENTATIVE RULING:* 
 
The filed version of Defendant’s Appendix of Evidence in Support of Motion for Summary Judgment 
or, in the Alternative Summary Adjudication of Issues (“Appendix”) appears to not include the correct 
Exhibit 1. Exhibit 1 purports to be the declaration of James T. Conley and related exhibits. The filed 
version of Exhibit 1 to the Appendix does not include any exhibits to the Conley declaration. Thus, 
pages 1-419 of the Appendix are not in the record.  
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Defendant is ordered to file a notice of errata and a full and complete copy of the served version of 
Exhibit 1 to the Appendix by Thursday, June 9, 2022. A courtesy copy is to be delivered to the Court.  
 
The hearing on Defendant’s MSJ/MSA is continued until Wednesday, July 13 at 9:00 a.m.  
 
 

    

5. 9:00 AM CASE NUMBER:  MSC20-01851 
CASE NAME:  TOP SOLUTIONS, LLC VS EAST BAY MUNICIPAL UTILITY 
 *HEARING ON MOTION IN RE:  TO ALTER CAUSATION EXPERT INFORMATION EXCHANGE DEADLINE 
*TENTATIVE RULING:* 
 
Parties to appear. 
 

    

6. 9:00 AM CASE NUMBER:  MSC20-01887 
CASE NAME:  WY CONSTRUCTION VS. WULFF ELECTRIC 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL BY DEFENDANT 
*TENTATIVE RULING:* 
 
Unopposed motion for defense attorneys to be relieved as counsel is granted. Counsel is directed to 
submit an order after hearing with a return stamped envelope directly to the department. 
 
 

    

7. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 MOTION TO STRIKE  DEMURRER TO PLAINTIFFS 3RD AMNDED COMPLAINT 
*TENTATIVE RULING:* 
 
Continued to June 15, 2022 at 9:00 am to coincide with the hearing on the demurrer and motion to 
strike filed by defendant Tara Khawaja. 
 

    

8. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 HEARING ON DEMURRER TO:  THIRD AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Continued to June 15, 2022 at 9:00 am to coincide with the hearing on the demurrer and motion to 
strike filed by defendant Tara Khawaja. 
 

    

9. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 *HEARING ON MOTION IN RE:  MOTION TO STRIKE PORTIONS OF THIRD AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Continued to June 15, 2022 at 9:00 am to coincide with the hearing on the demurrer and motion to 
strike filed by defendant Tara Khawaja. 
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10. 9:00 AM CASE NUMBER:  MSC21-01021 
CASE NAME:  MCCULLOUGH, ET AL. VS JOHN MUIR HEALTH, ET AL. 
 HEARING ON SUMMARY MOTION  JUDGMENT, OR IN THE ALT, SUMMARY ADJUDICATION+0003+ 
*TENTATIVE RULING:* 
 

Before the Court is a motion for summary judgment, or in the alternative, for summary adjudication, 

brought by defendant John Muir Health ("JMH"). For the reasons set forth, the motion for summary 

judgment is granted.  

Background 

Plaintiff Christina Valero was employed by defendant JMH for approximately three months beginning 

in January 2018 as an ADA Accommodation Specialist. While she was still on probation, her 

employment was terminated on April 5, 2018. (Def. Sep. Stmt. of Undisputed Material Facts ("DUMF") 

Nos. 1, 5, 30, 31, 33.)  

Plaintiff asserts claims against JMH for retaliation in violation of Government Code section 12940, et. 

seq. ("FEHA") (3rd C/A), for failing to prevent harassment, discrimination and retaliation in violation of 

FEHA (4th C/A), for aiding and abetting harassment, discrimination and retaliation (5th C/A), wrongful 

discharge (6th C/A), intentional infliction of emotional distress ("IIED") (7th C/A), and violation of the 

Unfair Competition Law, Business and Professions Code section 17200, et seq. (8th C/A). Plaintiff has 

conceded her 5th cause of action for aiding and abetting fails as a matter of law and states she will 

dismiss that claim.  

Defendant's motion is supported by Defendant's Separate Statement of Undisputed Material Facts 

("DUMF") to which Plaintiff has filed a Response ("Pl. Resp."), addressed below. The motion is 

supported by declarations of Plaintiff's supervisor Francesca Puccio (DUMF No. 4), of Leslie Yewell, 

Defendant's Director of Employee and Labor Relations during the period Plaintiff was employed at 

JMH, and Defendant's counsel Marcie Fitzsimmons. Plaintiff filed the declaration of her counsel Sean 

Olender in opposition to the motion. The Olender Declaration states deposition testimony of Amanda 

McCullough is attached as Exhibit 2. No such deposition testimony is attached, and Plaintiff does not 

cite to any deposition testimony of McCullough in Plaintiff's opposition papers. 

Legal Standards for Ruling on Defendant's Motion for Summary Judgment 

Under Code of Civil Procedure section 437c(c), a motion for summary judgment "shall be granted if all 

the papers submitted show that there is no triable issue as to any material fact and that the moving 

party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) When a defendant 

moves for summary judgment, the defendant bears the burden of producing evidence that plaintiff 

cannot prove one or more essential elements of plaintiff's claim or that there is a complete defense 

to the claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855; Code Civ. Proc. § 

437c(o)(1) and (2).)  

"Once a defendant has met its burden of showing that a cause of action has no merit, 'the burden 

shifts to the plaintiff . . . to show that a triable issue of one or more material facts exists as to that 

cause of action or a defense thereto.' [Citation and internal quotations omitted.] The plaintiff may not 
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rely upon the mere allegations or denials of its pleading to show a triable issue of material facts exists 

but instead shall set forth the specific facts showing that a triable issue of material fact exists. 

[Citations omitted.]." (Gafcon, Inc. v. Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1401.) 

Motions for summary adjudication under Code of Civil Procedure section 437c(f)(1) "are 'procedurally 

identical' to summary judgment motions. [Citation.]" (Duffey v. Tender Heart Home Care Agency, LLC 

(2019) 31 Cal.App.5th 232, 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 

830, 859–860].) "Courts deciding motions for summary judgment or summary adjudication may not 

weigh the evidence but must instead view it in the light most favorable to the opposing party and 

draw all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People ex rel. 

Dept. of Transportation (2020) 9 Cal.5th 840, 864.) Declarations and other evidence offered in 

support of a motion for summary judgment are strictly construed, while declarations and evidence 

offered in opposition to the motion are liberally construed. (D’Amico v. Bd. of Medical Examiners 

(1974) 11 Cal.3d 1, 20; Johnson v. American Standard (2008) 43 Cal.4th 56, 64.)  

In employment litigation, courts apply a burden-shifting analysis under the framework of McDonnell 

Douglas Corp. v. Green (1973) 411 U.S. 792, 802–805, as discussed below. (See Yanowitz v. L'Oreal 

USA, Inc. (2005) 36 Cal.4th 1028, 1042 ("Yanowitz").  

Plaintiff's Response to Defendant's Separate Statement 

With the exception of Plaintiff's Response to DUMF No. 20, Plaintiff's response to Defendant's 

Separate Statement fails to comply with California Rule of Court 3.1350 because Plaintiff fails to cite 

to any evidence supporting those facts she contends are disputed. (Cal. R. Ct.1350(f)(2) [regarding 

separate statement in opposition to the motion, "opposing party who contends that a fact is disputed 

must state, on the right side of the page directly opposite the fact in dispute, the nature of the 

dispute and describe the evidence that supports the position that the fact is controverted. Citation to 

the evidence in support of the position that a fact is controverted must include reference to the 

exhibit, title, page, and line numbers." (Emphasis added)].)  

Plaintiff's Response to Defendant's Separate Statement indicates certain of the DUMF are "disputed" 

and refers to general grounds for evidentiary objections such as "hearsay" (see, e.g. Pl. Resp. to 

DUMF Nos. 13 and 14). The statements of fact in the DUMF are facts, not evidence. The Response 

does not cite to the Evidence Code or other authority supporting the objections, and there are 

multiple sources of evidence supporting many of the DUMFs. In any event, evidentiary objections 

must be made in accordance with the applicable rules. (Cal. R. Ct. 3.1352 and 3.1354  

Analysis 

A. Retaliation (3rd C/A) 

The third cause of action is titled "Retaliation in Violation of FEHA" and alleges in the substantive 

allegations violations under FEHA. (Compl. ¶ 69.) Though the third cause of action cites Labor Code 

section 1102.5 in a parenthetical under the heading of the cause of action, given the heading 

describing the cause of action, the substantive allegations set forth in that cause of action, and 

Plaintiff's opposition which relies exclusively on FEHA and the Yanowitz decision, Plaintiff's third cause 

of action asserts a claim for retaliation only under FEHA and Government Code section 12940(h), not 
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Labor Code section 1102.5.  

FEHA makes it unlawful for an employer "to discharge, expel, or otherwise discriminate against any 

person because the person has opposed any practices forbidden under this part or because the 

person has filed a complaint, testified, or assisted in any proceeding under this part." (Govt. Code § 

12940(h).) Both parties rely on Yanowitz, supra, 36 Cal.4th 1028 which sets forth what a plaintiff must 

establish in a claim for retaliation in violation of Government Code section 12940(h): "[A] plaintiff 

must show (1) he or she engaged in a 'protected activity,' (2) the employer subjected the employee to 

an adverse employment action, and (3) a causal link existed between the protected activity and the 

employer's action. [Citations omitted.]." (Id. at 1042.)  

1. Burden-Shifting on Summary Judgment 

"[R]etaliation claims are subject to the McDonnell Douglas burden-shifting analysis. [Citation 

omitted.]" (Husman v. Toyota Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1192.) (Wilkins v. 

Community Hospital of Monterey Peninsula (2021) 71 Cal.App.5th 806, 828 ["In summary judgment 

proceedings, a FEHA retaliation claim is treated the same as a FEHA discrimination claim" for 

purposes of the burden-shifting under McDonnell Douglas].) In the context of an employer's motion 

for summary judgment, the Court in Serri v. Santa Clara University (2014) 226 Cal.App.4th 830 

("Serri") explained the modified McDonnell Douglas framework in the summary judgment context. "In 

a summary judgment motion in 'an employment discrimination [or retaliation] case, the employer, as 

the moving party, has the initial burden to present admissible evidence showing either that one or 

more elements of plaintiff's prima facie case is lacking or that the adverse employment action was 

based upon legitimate, nondiscriminatory [or nonretaliatory] factors.' [Citations omitted.]" (Id. at 861 

[quoting Hicks v. KNTV Television, Inc. (2008) 160 Cal.App.4th 994, 1003].) (See also Choochagi v. 

Barracuda Networks, Inc. (2020) 60 Cal.App.5th 444, 457.) 

Once the moving party has met the initial burden described in Serri, the burden shifts to plaintiff to 

establish a prima facie case of retaliation. "If the employer meets its initial burden, the burden shifts 

to the employee to 'demonstrate a triable issue by producing substantial evidence that the 

employer's stated reasons were untrue or pretextual, or that the employer acted with a 

discriminatory [or retaliatory] animus, such that a reasonable trier of fact could conclude that the 

employer engaged in intentional discrimination [or retaliation] or other unlawful action.' [Citation 

omitted.]" (Id. [quoting Cucuzza v. City of Santa Clara (2002) 104 Cal.App.4th 1031, 1038].) (See also 

Yanowitz, supra, 36 Cal.4th at 1042 ["Once an employee establishes a prima facie case, the employer 

is required to offer a legitimate, nonretaliatory reason for the adverse employment action. [Citation 

omitted.] If the employer produces a legitimate reason for the adverse employment action, the 

presumption of retaliation 'drops out of the picture,' and the burden shifts back to the employee to 

prove intentional retaliation. [Citation, internal quotation marks omitted.]"].) 

The Court in Serri also explained the evidentiary showing required to be made by the plaintiff to avoid 

summary judgment in favor of the employer, relying in part on Guz v. Bechtel National, Inc. (2000) 24 

Cal.4th 317: "In Guz, the Supreme Court emphasized that 'the great weight of federal and California 

authority holds that an employer is entitled to summary judgment if, considering the employer's 

innocent explanation for its actions, the evidence as a whole is insufficient to permit a rational 
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inference that the employer's actual motive was discriminatory.' [Citation omitted.] It is not sufficient 

for an employee to make a bare prima facie showing or to simply deny the credibility of the 

employer's witnesses or to speculate as to discriminatory [or retaliatory] motive. [Citation omitted.] 

Rather it is incumbent upon the employee to produce 'substantial responsive evidence' 

demonstrating the existence of a material triable controversy as to pretext or discriminatory [or 

retaliatory] animus on the part of the employer. [Citation omitted.]" (Id. at 861-862.). (Serri, supra, 

226 Cal.App.4th at 861-862; Yanowitz, supra, 36 Cal.4th at 1042.)  

2. Moving Party's Evidence 

JMH has met its initial burden by presenting evidence that Plaintiff's termination was based on 

legitimate, nonretaliatory factors. Defendant has submitted evidence of performance complaints and 

problems that would support a finding that Plaintiff's termination was the result of the poor 

performance of her job duties and not because she engaged in protected activity. (See, e.g., DUMF 

Nos. 7-15, 17-19, 21-29; Puccio Decl. ¶¶ 4-14; Yewell Decl. ¶¶ 3-6.) This evidence also supports the 

absence of a causal link between any protected activity Plaintiff contends she engaged in and her 

termination.  

3. Plaintiff's Prima Facie Case – Insufficient Evidence of Protected Activity and the 

Causal Link to Her Termination 

Defendant's moving papers shifted the burden to Plaintiff to present "substantial responsive 

evidence" of the elements of her retaliation claim (Yanowitz, supra, 36 Cal.4th at 1042.) To show she 

engaged in protected activity, Valero has to present evidence that the employer knew she opposed 

actions by JMH based on her reasonable belief that JMH was engaged in discrimination or other 

"practices forbidden" under FEHA. (Yanowitz, supra, 36 Cal.4th at 1046-1047 ["Standing alone, an 

employee's unarticulated belief that an employer is engaging in discrimination will not suffice to 

establish protected conduct for the purposes of establishing a prima facie case of retaliation, where 

there is no evidence the employer knew that the employee's opposition was based upon a reasonable 

belief that the employer was engaging in discrimination. . . . . [C]omplaints about personal grievances 

or vague or conclusory remarks that fail to put an employer on notice as to what conduct it should 

investigate will not suffice to establish protected conduct." (Emphasis added.)]; Mackey v. Trustees of 

California State University (2019) 31 Cal.App.5th 640, 679-680 [notice to the employer that employee 

believes employer is engaging in conduct in violation of FEHA is key to establishing employee engaged 

in protected activity, such that " '[a]lthough an employee need not formally file a charge in order to 

qualify as being engaged in protected opposing activity,' and might adequately convey her message 

through 'inartful, subtle, or circumspect remarks,' the employee's communications must 'sufficiently 

convey [her] reasonable concerns that the employer has acted or is acting in an unlawful 

discriminatory manner.' [Citation, internal quotations omitted.]," quoting Yanowitz, supra, 36 Cal.4th 

at 1047].) The employee's belief that the practice she is opposing is forbidden by FEHA does not have 

to ultimately be accurate, but the employee's belief must be reasonable. (Flait v. North American 

Watch Corp. (1992) 3 Cal.App.4th 467, 477.) 

Courts in California look to federal decisions addressing analogous provisions of Title VII of the Civil 

Rights Act of 1964 in interpreting FEHA, even though the federal decisions may only be non-binding, 
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persuasive authority. (See Romano v. Rockwell International, Inc. (1996) 14 Cal.4th 479, 498 ["courts 

of this state have relied upon federal authority interpreting title VII in determining the meaning of 

analogous provisions of the FEHA"].) (See also Yanowitz, supra, 36 Cal.4th at 1043-1047 [citing federal 

decisions in connection with retaliation analysis].) Defendant cites several federal decisions that an 

employee with job duties related to investigating and addressing disability accommodations by 

employees does not engage in "protected activity." (See, e.g, Nelson v. Pima Community College (9th 

Cir. 1996) 83 F.3d 1075, 1081-1082 [no retaliatory discharge where assistant to affirmative action 

officer failed to follow supervisor's directives and performed activities outside the scope of her 

position]; Bonillas v. United Air Lines, Inc. (N.D. Cal. August 19, 2014), No. C 12-6574, 2014 U.S. Dist. 

LEXIS 115644 at *1, *34-38 [employee responsible for investigating harassment and discrimination 

claims failed to show that "in the course of his investigations, he opposed or protested any practices 

or actions by UAL related to those complaints. At most, Bonillas was engaging in actions that he 

considered part of his job responsibilities. Without more, Bonillas cannot show that he engaged in 

protected activity within the meaning of the opposition clause. [Citations omitted.]"].)  

Plaintiff does not directly address the federal decisions relied on by Defendant but argues, without 

citation to authority, that Defendant's position that when an employee's job duties require 

"investigating claims, [or] providing or evaluating accommodations options" those employees are 

"not protected by FEHA" is "not true." (Memo. ISO Opp. p. 4, fn 1.) The Court agrees that employees 

engaged in job duties involving investigating and addressing claims related to discrimination, 

harassment, or other conduct prohibited by FEHA are protected from retaliation under FEHA. 

Consistent with Yanowitz and other decisions cited above regarding notice, the employee with those 

job duties must nevertheless show that the employer had notice or knowledge the employee was 

engaged in protected activity in opposing conduct by the employer forbidden by FEHA, rather than 

merely performing (or not performing) the employee's regular job duties. (See also Nelson v. Pima 

Community College, supra, 83 F.3d at 1081-1082; Bonillas v. United Air Lines, Inc., supra, 2014 U.S. 

Dist. LEXIS 115644 at *34-38.)  

Plaintiff was an ADA Accommodation Specialist responsible for working with the HR and Legal 

Department of JMH to address employees requesting ADA accommodations. (DUMF Nos. 2, 3.) Her 

job duties involved assessing accommodation requests. (DUMF Nos. 2, 3.) Plaintiff has presented no 

evidence in opposition to the motion that she filed "a complaint, testified, or assisted in any 

proceeding" under FEHA for herself, or with respect to another JMH employee, including McCullough, 

prior to her termination for violations of FEHA. (Govt. Code § 12940(h).)  

Plaintiff has not presented any evidence in opposition to the motion that she alerted JMH, formally or 

informally, or that JMH was otherwise on notice, that she was engaged in protected activity opposing 

JMH's discrimination, disability discrimination, harassment or other practices forbidden by FEHA 

because she had a reasonable, good faith belief JMH was violating FEHA. " 'Essential to a causal link is 

evidence that the employer was aware that the plaintiff had engaged in the protected activity.' 

[Citations omitted.] (Morgan v. Regents of University of California (2000) 88 Cal.App.4th 52, 70 

[quoting Cohen v. Fred Meyer, Inc. (9th Cir. 1982) 686 F.2d 793, 796].) (See also Fisher v. San Pedro 

Peninsula Hospital (1989) 214 Cal.App.3d 590, 615 [citing causal link being established by 

circumstantial evidence based on example of employer's knowledge that employee engaged in 
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protected activities and a proximity in time between the protected activities and the retaliatory 

employment action].) 

a. McCullough Case 

With respect to Valero's handling of the McCullough file, the only employee as to which there is any 

specific evidence before the Court, Valero testified her termination meeting with Puccio on the 

morning of April 5, 2018 lasted five minutes, that Puccio asked her if she had closed Amanda 

McCullough's case, and that Puccio informed her she was terminated and asked for her keys. (Pl. 

Addl. Facts No. 9; Olender Decl Exh. 1 [Valero Depo. 148:4-18 and 149:10-17].)  

Plaintiff's Additional Fact No. 9 which purports to quote statements from the Valero deposition 

transcript do not accurately reflect the text of the statements made by Valero in the deposition 

transcript. There is no reference in the excerpt cited in support of Plaintiff's Additional Fact No. 9 in 

which Valero states she told her supervisor the McCullough case was still open because she had to 

engage in the interactive process, nor in the text of the preceding page which Plaintiff does not cite 

but appears to have intended to offer as evidence. (Pl. Addl. Facts No. 9; Olender Decl Exh. 1 [Valero 

Depo. 148:4-18 and 149:10-17.)  

Further, though there is evidence that in March 2018, Yewell had received reports that Valero may 

have mismanaged McCullough's accommodation case, JMH has presented undisputed evidence that 

McCullough was not involved in any way in Valero's termination. (DUMF Nos. 15, 32.) Valero has not 

presented evidence that her termination on April 5, 2018 was because she did not close the 

McCullough file and based on JMH having notice or knowledge she was opposing JMH's conduct 

toward McCullough which she reasonably believed was forbidden by FEHA. 

b. Plaintiff Siding with Employees 

There is evidence that Valero was criticized for her job performance because she was not being 

"neutral," that an employee complained about Valero because Valero did not side with management 

enough, and that Valero believes she was retaliated against for not closing files of employees with 

disabilities. (DUMF No. 12; Pl. Addl. Fact Nos. 5 and 10 [citing Valero Depo. 190:18-21 and 190:5-16, 

attached as Exh. 1 to Fitzsimmons Decl., in which Valero states Josephine Zepp "complained that I 

[Valero] am not for the management but I'm only for employees." and that Puccio retaliated against 

her "for not closing files of employees with disabilities."].) But this general evidence that Valero was 

not closing cases or was siding with employees is not specific evidence that shows she had a 

reasonable, good faith belief JMH had committed any acts forbidden by FEHA or that JMH had notice 

or knowledge she was engaged in protected activity opposing conduct forbidden by FEHA.  

c. Medical Condition Inquiries 

Plaintiff offers evidence of three instances in which she testified other JMH employees asked her 

about the medical condition of employees. (Pl. Addl. Facts Nos. 1-3.) She presents no evidence that 

she notified or complained to anyone at JMH about those instances as unlawful or practices 

forbidden by FEHA.  

d. Evidence Regarding Puccio 
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Plaintiff also presents evidence that her supervisor Puccio called her "hola" rather than by her name 

and laughed at Valero's accent, apparently to support a claim that her termination was pretextual. (Pl. 

Addl. Facts No. 6.) Valero testified she believed Puccio was laughing at her accent (which did not 

offend Valero) because when Valero was speaking with the accent Puccio started laughing and said 

"What are you talking about, Christina." (P. Addl. Facts No. 6 [Olender Decl. Exh. 1, Valero Depo. 

157:10-22].)  

Plaintiff has not alleged a claim for discrimination or harassment. She admitted in her deposition 

testimony that she never made any pre-termination complaint to JMH regarding discrimination or 

harassment, and she has presented no evidence in opposition to the motion that she made any other 

complaint of unlawful conduct by JMH prior to her termination. (DUMF Nos. 41. 42, 44, 45 [she could 

not remember making any claim of unlawful conduct at her deposition and has not filed a declaration 

in opposition to the motion].) The evidence presented by Plaintiff is not evidence that would support 

her claim that she was terminated in retaliation for engaging in protected activity because there is no 

evidence before the Court that she reported or complained to JMH about Puccio's conduct, much less 

that she was terminated in retaliation for such a (non-existent) complaint.  

e. Conclusion 

In contrast to Yanowitz, Plaintiff has presented no evidence that she had reasonable, good faith 

grounds for believing JMH was engaged in practices forbidden by FEHA with respect to any specific 

employees or cases or based on a general practice, including evidence of the FEHA provisions she 

contends were being violated and why she believed the practices were forbidden under FEHA. She 

has not presented evidence of her conduct or communications to JMH alerting JMH to her alleged 

protected activity, or evidence to show that the protected activity, rather than the deficiencies in her 

job performance, were the reason for her termination. For the reasons set forth, the evidence is 

insufficient to support Plaintiff's required prima facie showing under Yanowitz for a retaliation case 

under FEHA.   

4. Evidence of Legitimate, Nonretaliatory Reasons for Termination and Insufficient 

Evidence of Pretext 

Even if Plaintiff had presented sufficient evidence to make a prima facie case or retaliation under 

FEHA, Defendant JMH has met its burden of demonstrating with substantial evidence that JMH had 

legitimate, nonretaliatory reasons for terminating Valero. (DUMF Nos. 7-12,15, 17, 18, 21-28) Any 

presumption of retaliation is eliminated based on that evidence. (Yanowitz, supra, 36 Cal.4th at 

1042.)  

There is no evidence that Valero received any positive performance reviews during her brief, 

probationary employment at JMH. (See DUMF No. 3 [Fitzsimmons Decl. Exh. 1 [Valero Depo. 110:9-

12, prior to February 2018 meeting with Puccio, Valero had not been told she was performing well].) 

She was subject to numerous criticisms by employees other than her supervisor Puccio for her poor 

written communications, unresponsiveness to questions posed, and failure to timely process an 

employee's accommodation request, among other performance problems. (DUMF Nos. 7-12,15, 17, 

18, 21-28.)  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  06/08/2022 

 
Once the employer has presented substantial evidence that it had legitimate, nonretaliatory grounds 

for terminating her, Plaintiff must present "substantial responsive evidence" that the nonretaliatory 

reasons given by the employer are pretextual or untrue. (Loggins v. Kaiser Permanente International 

(2007) 151 Cal.App.4th 1102, 1112 [.) Plaintiff has not presented any evidence that the other 

employees had not actually complained about her work and communications or that she was 

performing her job well.  

The only other evidence offered by Plaintiff of "pretext" or that the reasons for her termination were 

not truly her poor job performance is testimony from her deposition addressing a statement in her 

post-termination April 6, 2018 email to Yewell that Puccio characterized Valero's "second language 

accent" as "intentional rudeness." (Pl. Addl. Facts No. 4; Yewell Decl. Exh. 3; Pl. Memo. ISO Opp. p. 5, 

ll. 6-8.) Valero's testimony indicates she felt Puccio was making a "negative assessment towards [her] 

writing skills. Because when she said I was, like, 'I had nothing to do with it.' " (Fitzsimmons Decl. Exh. 

1 [Valero Depo. 156:23-25.) The email communication by Valero in which she said she had "nothing to 

do with it" is addressed at some length in Valero's deposition and was the subject of a complaint by 

an employee other than Puccio as curt and unresponsive to the other employee's inquiry, as reflected 

in DUMF Nos. 10 and 11 which Plaintiff does not dispute. (DUMF Nos. 10, 11.) The evidence in any 

event does not demonstrate that JMH intentionally retaliated against her for engaging in protected 

activity. (Yanowitz, supra, 36 Cal.4th at 1042.) To the contrary, Plaintiff's poor written 

communications in light of her job duties were among the performance deficiencies JMH addressed 

with Valero leading up to her ultimate termination.  

5. Conclusion as to Third Cause of Action 

The papers before the Court demonstrate there is no triable issue of material fact regarding Plaintiff's 

claim of retaliation under FEHA and that Defendant is entitled to summary adjudication of the third 

cause of action in its favor. 

B. Failing to Prevent Discrimination, Harassment and Retaliation (4th C/A), Wrongful 

Discharge (6th C/A), and UCL Violation (8th C/A) 

Plaintiff cites no additional authorities or facts in support of her opposition to Defendant's motion 

regarding the fourth, sixth, and eighth causes of action. She contends that if there are triable issues of 

material fact precluding summary adjudication of the third cause of action for retaliation, then those 

same triable issues of fact preclude summary adjudication of these causes of action as well. The 

Court, however, has found the evidence insufficient to demonstrate there is a triable issue of material 

fact on that cause of action.  

The existence of discrimination, harassment or retaliation in violation of FEHA is a necessary predicate 

to establish a claim for the employer's failure to prevent discrimination, harassment, or retaliation. 

(Jumaane v. City of Los Angeles (2015) 241 Cal.App.4th 1390, 1410 [reversing judgment and directing 

entry of judgment for city on discrimination, harassment and retaliation claims under FEHA based on 

statute of limitations, and holding judgment must also be entered against city on claim for failure to 

prevent discrimination, harassment and retaliation as a result].) The fourth cause of action fails for 

the reasons set forth regarding the third cause of action for retaliation. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  06/08/2022 

 
A claim for wrongful discharge is subject to the McDonnell Douglas burden-shifting analysis applicable 

to the third cause of action for retaliation. (Loggins v. Kaiser Permanente International, supra, 151 

Cal.App.4th at 1108–1109.) For the reasons set forth above with respect to the third cause of action, 

on the record before the Court there are no triable issues of material fact that Valero was terminated 

in retaliation for her engaging in protected activity under FEHA. 

The UCL prohibits "any unlawful, unfair or fraudulent business act or practice" and provides standing 

to a private plaintiff to assert a claim under the statute where the plaintiff has suffered economic 

injury as a result of the unlawful, unfair or fraudulent business act or practice. (Bus. & Prof. Code § 

17200; Zhang v. Superior Court (2013) 57 Cal.4th 364, 372.) In her eighth cause of action for violation 

of the UCL, Plaintiff alleges that FEHA precludes retaliation against employees, and that Valero's 

employment was terminated to avoid compliance with FEHA and to gain an unfair competitive 

advantage. (Compl. ¶¶ 97, 98, and 101.) For the reasons stated above, the Court has concluded that 

there are no triable issues of material fact as to Valero's retaliation claim and that Defendant is 

entitled to judgment on that claim. For the same reasons, Valero's eighth cause of action for violation 

of the UCL based on a retaliatory termination of Valero also fails. 

C. IIED (7th C/A) 

Plaintiff's claim for IIED is based on emotional distress Valero claims she suffered after she was 

terminated by JMH. (DUMF Nos. 46, 47.)  

Elements of a cause of action for IIED include " 'extreme and outrageous conduct by the defendant 

with the intention of causing, or reckless disregard of the probability of causing, emotional distress; 

(2) the plaintiff's suffering severe or extreme emotional distress; and (3) actual and proximate 

causation of the emotional distress by the defendant's outrageous conduct.' [Citations, internal 

quotation marks omitted.]" (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050 [quoting Potter v. Firestone 

Tire & Rubber Co. (1993) 6 Cal.4th 965, 1001].) Conduct is considered outrageous for purposes of this 

claim if it "is so 'extreme as to exceed all bounds of that usually tolerated in a civilized community.' 

[Citation, internal quotation marks omitted.]" (Id. at 1051.) Defendant must intend to cause injury or 

engage in the conduct with recognition injury will result. (Id.) " '[M]ere insults, indignities, threats, 

annoyances, petty oppressions, or other trivialities.' [Citation omitted.]' (Id. [quoting Molko v. Holy 

Spirit Assn. (1988) 46 Cal.3d 1092, 1122, quoting Rest. 2d Torts § 46, com. d].)  

Defendant contends the IIED claim is barred by the workers compensation exclusivity rule, as well as 

Plaintiff's failure to show retaliation in violation of FEHA or other outrageous or extreme conduct. In 

Miklosy v. Regents of University of California (2008) 44 Cal.4th 876, an employment case not decided 

under FEHA, the California Supreme Court concluded that a whistleblower retaliation and Tameny 

claim for wrongful discharge were nevertheless subject to the exclusive workers compensation 

remedy. (Id. at 902-903.) There is a conflict in reported decisions as to whether, in light of Miklosy, 

IIED claims based on alleged discrimination or retaliation in violation of FEHA are subject to the 

exclusive remedy of workers compensation. (Compare Light v. Department of Parks & Recreation 

(2017) 14 Cal.App.5th 75, 100-101 [holding IIED claims arising out of retaliation in violation of FEHA 

not subject to exclusive workers compensation remedy, stating "While our Supreme Court ultimately 

concluded the exception did not apply to whistleblower retaliation, neither Miklosy nor the 
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authorities on which it relies considered the much larger body of case law supporting the proposition 

that conduct in violation of FEHA is not part of the employment relationship or the compensation 

bargain at the heart of the workers' compensation system. [Citations omitted.]", with Yau v. Santa 

Margarita Ford, Inc. (2014) 229 Cal.App.4th 144, 154 [reaching a contrary holding].)  

The Court does not determine whether the exclusive workers compensation remedy applies because 

the undisputed material facts do not support Valero's claims for retaliation in violation of FEHA or 

wrongful discharge and therefore do not support a claim for IIED, nor is there other evidence in the 

record to support her IIED claim. Plaintiff cites statements unsupported by the Valero deposition 

transcript reference. (Memo. ISO Opp. p. 6, ll. 8-11, also repeated in Pl. Addl. Fact No. 9.) The only 

other evidence to support the "outrageous" conduct required for an IIED claim is that her supervisor 

"yelled" at her and retaliated against her for not closing files, called her "hola," and laughed at her 

accent, asking her what she was talking about. (Memo. ISO Opp. p. 6, ll. 5-7, 12-14, also stated at Pl. 

Addl. Facts Nos. 6 and 10.) Notably, she also testified she was not offended by Puccio laughing at her 

accent. (Olender Decl. Exh. 1 [Valero Depo. 157:12-15, stating "I don't feel offended because it's true. 

I have an accent"].) These facts do not demonstrate extreme or "outrageous" conduct under the 

standards of the case law. (Hughes v. Pair, supra, 46 Cal.4th at 1051.)  

 
 

    

11. 9:00 AM CASE NUMBER:  MSC21-02537 
CASE NAME:  JOHN DOE VS. STEVENS 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer filed by Defendant Monique Stevens (“Defendant” or “Stevens”). The 
Demurrer relates to Plaintiff John Doe’s complaint for (1) general negligence; (2) general negligence-
battery; (3) breach of contract; and (4) intentional tort-bad faith breach of contract. 
 
Use of fictitious name, without leave of court, may be reviewed by special demurrer. (CCP 
§ 430.10(b).) In this case, Defendant’s demurrer is brought pursuant to CCP §§ 430.10(d)(e) and (f) as 
well as 422.40. However, Defendant has also filed a motion to strike challenging Plaintiff’s use of a 
fictitious name. Because the Court grants Defendant’s motion to strike (see Line 12, below) it need 
not reach Defendant’s demurrer. 
 
 

    

12. 9:00 AM CASE NUMBER:  MSC21-02537 
CASE NAME:  JOHN DOE VS. STEVENS 
 *HEARING ON MOTION IN RE:  STRIKE "DOE" FILING SET FORTH IN COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is a motion to strike filed by Defendant Monique Stevens (“Defendant” or “Stevens”) 
based on California Code of Civil Procedure (“CCP”) §§ 435(a)(1) & (2) and 436(a) & (b) on the grounds 
that Plaintiff’s claim fails to state facts sufficient to permit or justify the use of a pseudonym “John 
Doe,” in violation of CCP § 422.40. The Motion is opposed. 
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For the following reasons, the Court grants the motion to strike. 
 
Analysis 
 
The filing of a complaint with a pseudonym impairs the public’s right of access to the court’s records 
under Rule 2.550(c) of the California Rules of Court. It also violates the statutory requirement under 
Code of Civil Procedure section 422.20 that a complaint include the “names of all parties.” As a 
consequence, plaintiffs are not permitted to use fictitious names absent “exceptional circumstances.” 
(Doe v. Lincoln Unified School Dist. (2010) 188 Cal.App.4th 758, 767.) 
 
Exceptional circumstances that may justify the use of a pseudonym include matters that are highly 
sensitive and personal, such as prior criminal history, HIV status, or having been the victim of a sexual 
assault. (See, e.g., Doe v. Superior Court (2011) 194 Cal.App.4th 750, 754.) They also include situations 
where there is a real danger of physical or mental harm to the plaintiff, or where the injury sought to 
be avoided involves serious invasion of a plaintiff’s privacy, such as in the Lincoln Unified case above 
where a tenured teacher was accused of being mentally unfit to teach. 
 
There is little case authority in California on this point. Federal courts have generally balanced the 
severity of the possible harm to the plaintiff against any prejudice to the defendant and the public’s 
right or interest in the case. (See, e.g., Does I thru XXIII v. Advanced Textile Corp. (9th Cir. 2000) 214 
F.3d 1058, 1067.) 
 
Here, Plaintiff argues that because he “put forth intimate facts about his sexual relationship, medical 
condition, and medical treatment that will lead to further injury and embarrassment, he should be 
permitted to maintain this action under the ‘John Doe’ Pseudonym.” (Opp. at 4:17-19.) He also argues 
that he is a semi-public figure, as “an Executive Produce[r] for news stations throughout the U.S.” (Id. 
at 4:19-20.) There are no allegations of sexual assault; instead Plaintiff alleges a consensual sexual 
relationship in which he contracted a sexually transmitted infection. (See Complaint at p. 4 
[“Defendant was a medical doctor whom [sic] was engaged in a personal dating relationship and 
sexual relationship with Plaintiff.”].) 
 
Plaintiff’s showing is not sufficient to overcome the presumption of public access to court 
proceedings and court records. Plaintiff is granted leave of court until June 22, 2022 to file and serve 
an amended complaint in his actual name. 
 
 

    

13. 9:00 AM CASE NUMBER:  MSC22-00131 
CASE NAME:  RUIZ VS ZHOU 
 HEARING IN RE:  PERMANENT RESTRAINING ORDER 
*TENTATIVE RULING:* 
 

The general purpose of a preliminary injunction is to preserve the status quo pending a 

determination on the merits of the action, and the granting or denial of a preliminary 

injunction does not amount to an adjudication of the ultimate rights in controversy. (Jamison 

v. Department of Transportation (2016) 4 Cal.App.5th 356, 361.) A court evaluates two 
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interrelated factors when deciding whether to issue a preliminary injunction. “The first is the 

likelihood that the plaintiff will prevail on the merits at trial.” (Cohen v. Board of Supervisors 

(1985) 40 Cal.3d 277, 286.) The second is the interim harm that the party seeking the 

injunction will suffer if relief is denied, compared to the harm to the opposing party if granted. 

(Cohen, supra.) “The trial court's determination must be guided by a ‘mix’ of the potential-

merit and interim-harm factors; the greater the […] showing on one, the less must be shown on 

the other to support an injunction.” (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.) 

 

Plaintiff has made an initial showing that a preliminary injunction is appropriate. Defendant’s 

Ex parte application: Restraining order to Golden Choice Homes, LLC, which was deemed an 

opposition to the request for a preliminary injunction, does not substantively address any of 

the issues in this matter. 

 

After carefully weighing the evidence, and considering both the likelihood that Plaintiff will 

prevail on the merits and the relative interim harm to both sides, the Court finds that a 

preliminary injunction is an appropriate remedy. (See Robbins v. Superior Court (1985) 38 

Cal.3d 199, 206; Heyenga v. City of San Diego (1979) 94 Cal.App.3d 756, 759-760.) 

 

Plaintiff’s application for a preliminary injunction is granted. Plaintiff has met its burden to 

show that preserving the status quo pending trial is warranted. In issuing a preliminary 

injunction, the Court must require an undertaking or bond. The undertaking is set at $1,000. 

 

Plaintiff contends that Defendant’s actions in obtaining the civil restraining orders attached to 

her filing were improper. Those issues are not before this Court. Plaintiff will need to appear 

in each of the relevant departments where the civil restraining orders were obtained to seek 

relief related thereto.  
 
 

    

14. 9:00 AM CASE NUMBER:  N22-0743 
CASE NAME:  IN RE: J.G. WENTWORTH ORIGINATIONS, LLC 
 HEARING ON PETITION IN RE:  FOR APPROVAL FOR TRANSFER OF PAYMENT RIGHTS 
*TENTATIVE RULING:* 
 
The petition is approved. Petitioner shall submit an order consistent with the petition, together with a 
stamped return envelope, directly to the department for signature. 
 
 

    

15. 9:00 AM CASE NUMBER:  N22-0795 
CASE NAME:  LAEL STIMMING VS. CALIFORNIA DEPARTMENT OF CONSUMER AFFAIRS, 
 *HEARING ON MOTION IN RE:  TO QUASH INVERSTIGATIVE SUBPOENA DECES TECUM TO PRODUCE 
& DOCUMENTS 
*TENTATIVE RULING:* 
 
The motion is denied without prejudice as the summons and petition do not appear to have been 
served. Similarly, late filed documents do not appear to have been properly served and the factual 
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basis for the motion appears to have changed.  
 

 
ADD-ON 

 
1.    9:00 AM                     CASE NUMBER:  C19-00871 
CASE NAME: VESCE  VS. TULLOCH 
MOTION TO CONFIRM ARBITRATION   
*TENTATIVE RULING:* 

 

 
Plaintiffs Brian Vesce and Allyson Vesce’s petition to confirm the arbitration award is granted 

in the amount of $2,159,691.92. Plaintiffs’ request to correct the award is denied. Plaintiffs are 
awarded interest from April 4, 2022 to the date of the judgment at a rate of $414.19 per day. 

 
Plaintiffs purchased real property from Brian Tulloch in 2016. Plaintiffs later sued Tulloch for 

failing to disclose that the public used an easement on the property. On August 14, 2019, the Court 
granted Defendant Tulloch’s motion to compel arbitration of Plaintiffs’ claims. The claims against the 
other defendants were ordered stayed pending resolution of the arbitration. The parties went to 
arbitration.  

 
The Arbitrator issued an interim award on April 26, 2021, awarding Plaintiffs $1,587,334 in 

damages. The Arbitrator held a hearing on Plaintiffs’ request for attorney fees and costs and on 
Defendant’s request to modify the award. On March 3, 2022, the Arbitrator issued a Ruling re 
Claimants’ Motion for Attorneys’ Fees and Costs (“Ruling on Fees”). On April 4, 2022, the Arbitrator 
issued a Final Arbitration Award (“Award”) in favor of Plaintiffs. The Award was for $1,587,334 in 
damages, $131,008.42 in costs and $441,349.50 in attorney fees for a total amount of $2,159,691.92. 
The Award was against Tulloch both individually and in his capacity as trustee.  

 
Plaintiffs now request the Court correct the award to include deposition costs in the amount 

of $18,853.25 and then confirm the arbitration award. This petition is brought pursuant to Code of 
Civil Procedure section 1285, 1286, 1286.6 and 1287.4. 

 
Request to Confirm of Award 
 
Defendant argues that federal law, not California law, applies to this petition. The arbitration 

agreement stated in relevant part: 

“The Parties shall have the right to discovery in accordance with the Code of Civil 
Procedure §1283.05. In all other respects, the arbitration shall be conducted in 
accordance with Title 9 of Part 3 of the Code of Civil Procedure. Judgment upon the 
award of the arbitrator(s) may be entered into any court having jurisdiction. 
Enforcement of this agreement to arbitrate shall be governed by the Federal 
Arbitration Act….”  
 
When granting Defendant’s motion to compel arbitration, the Court ruled that the 

California Code of Civil Procedure applied, except that there was a carve-out: the FAA applied 
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to enforcement of the arbitration agreement.  

 
The Court finds, as it previously did, that the arbitration clause says that the FAA applies to 

enforcement of the arbitration agreement and otherwise California Law applies. A petition to confirm 
an arbitration award is not the enforcement of the agreement to arbitrate. Instead, it is a post-
arbitration procedure. Therefore, California law, not the FFA, applies here.  

 
Federal Law 
 
Although the Court finds that the FAA does not apply here, it also finds that under the FAA 

the Court would not vacate the arbitration award in this case.  
 
 Under the Federal Arbitration Act, “an arbitrator's manifest disregard of the law remains a 

valid ground for vacatur of an arbitration award under § 10(a)(4) of the Federal Arbitration Act.” 
(Comedy Club, Inc. v. Improv West Assocs. (9th Cir. 2009) 553 F.3d 1277, 1281.) “Review of an 
arbitration award is ‘ “both limited and highly deferential” ’and the arbitration award ‘may be vacated 
only if it is “completely irrational” or “constitutes manifest disregard of the law.” ’ [Citations.]” (Id. at 
1288.)  

 
“ ‘Manifest disregard of the law means something more than just an error in the law or a 

failure on the part of the arbitrators to understand or apply the law.’ [Citation.]  ‘It must be clear from 
the record that the arbitrators recognized the applicable law and then ignored it.’ [Citation.]” (Vu 
Luong v. Circuit City Stores, Inc. (9th Cir. 2004) 368 F.3d 1109, 1112; see also, Comedy Club, Inc., 
supra, 553 F.3d at 1290 [for the decision to be a manifest disregard of the law, it must be clear from 
the record that the arbitrator recognized the applicable law and then ignored it].)  

 
Defendant argues that he did not sign the real estate sales contract in his individual capacity 

and thus, as a non-signatory he cannot be held liable for an alleged breach of contract.  Defendant 
does not discuss the law on this issue or how it would apply based on the Arbitrator’s factual findings. 
Instead, Defendant points the Court to approximately 140 pages of briefing that was submitted to the 
Arbitrator. With one exception, Defendant does not provide specific page citations. The 140 pages of 
briefing attached to Claytor’s declaration is not a proper way to put the legal issues discussed in those 
briefs before the Court. If the Court were to consider those briefs and incorporate their legal 
arguments into Defendant’s opposition it would amount to a vastly oversized brief, which would be 
disregarded by the Court. (See, California Rule of Court, rule 3.1113 (g).)  

 
By failing to discuss the law in this opposition, Defendant has not met his burden here of 

showing that the Arbitrator’s decision constitutes manifest disregard of the law. Even if the Court 
were to excuse this failure in briefing, the Arbitrator’s decision finding Defendant was individually 
liable was not a manifest disregard of the law. Plaintiffs’ claims against Defendant were for (1) fraud 
by concealment, (2) fraud by intentional misrepresentation and (3) violation of seller’s common law 
and statutory duty to disclose. (Arbitrator’s Decision p. 19.) The Arbitrator found for Plaintiffs in all 
three causes of action. She specifically found that Defendant had knowledge of the public’s use of the 
easement on the property and failed to disclose it, thus finding that Defendant committed fraud. 
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The Arbitrator then discussed whether Defendant could be personally liable for the claim. 

Defendant sold the property in his capacity as trustee for a family trust where his sisters were the 
beneficiaries. The Arbitrator discussed the applicable law for when a trustee can be personally liable. 
“A trustee thus cannot be held personally liable under section 18001 for any obligation arising from 
his ownership or control of trust property, nor can he be held personally liable under section 18002 
for any torts committed in the course of his administration of the trust, unless the party seeking to 
impose such personal liability on the trustee demonstrates that the trustee intentionally or 
negligently acted or failed to act in a manner that establishes personal fault. [Citations.]” (Haskett v. 
Villas at Desert Falls (2001) 90 Cal.App.4th 864, 877-878; see also, Award p. 25.) The Arbitrator 
explained that Defendant had knowledge of use of the easement and concealed it from the Plaintiffs. 
The Arbitrator found that Defendant’s actions made him personally liable. (Award p. 26.) The record 
does not show that the Arbitrator recognized the applicable law and then ignored it. The Award 
includes a specific discussion of whether Defendant can be individually liable, discussing both the 
facts and law. Therefore, the Court finds that the Arbitrator’s finding that Defendant is personally 
liable was not a manifest disregard of the law. 

 
The Arbitrator also considered whether Tulloch could be personally liable for the attorney 

fees in this case. (Ruling on Fees p. 16-18.) The Arbitrator found that while Tulloch was not a signatory 
to the attorney fees clause, he would have been entitled to attorney fees had he prevailed. Under the 
mutuality of remedies, both Plaintiffs and Defendant were entitled to fees as the prevailing party. 
(Reynolds Metals Co. v. Alperson (1979) 25 Cal.3d 124, 128.) Thus, the Arbitrator concluded that the 
Vesces were entitled to seek attorney fees against Tulloch. Again, the Court finds that the Arbitrator 
did not ignore the applicable law and she did not manifestly disregard of the law. 

 
Thus, if the FFA applies here, the Court would still confirm the arbitration award.  
 
California Law 
 
Under California law, if a petition to confirm an arbitration award is filed and served, the 

Court must confirm the award unless it corrects the award, vacates the award or dismisses the 
proceeding. (Code Civ. Proc. § 1286.)  “Judicial review of an arbitrator's award is very limited because 
of the strong public policy in favor of private arbitration. [Citations.] As a general rule, the courts may 
not review an arbitrator's decision for errors of fact or law. [Citation.]… Inherent in [the arbitrator’s] 
power is the possibility the arbitrator may make legal or factual errors. [Citation.] An arbitration 
award ordinarily will not be vacated due to such error because the arbitrator's resolution of the issues 
is what the parties bargained for. [Citation.]” (Cotchett, Pitre & McCarthy v. Universal Paragon 
Corp. (2010) 187 Cal.App.4th 1405, 1416.) 

 
An award by an arbitrator under a contractual agreement to arbitrate is not subject to judicial 

review except for grounds listed in Code of Civil Procedure § 1286.2. (Oaktree Capital Mgmt. v. 
Bernard (2010) 182 Cal.App.4th 60, 68.) 

 
As a general matter, except on very narrow grounds, the Court cannot review the sufficiency 

of the evidence or the validity of the arbitrator’s reasoning, and the Court does not review the award 
for errors of fact or law. (Moncharsh v. Heily & Blasé (1992) 3 Cal.4th 1, 11; Richey v. AutoNation, Inc. 
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(2015) 60 Cal.4th 909, 916-917.) The arbitrator may make his decision based on principles of equity 
and justice. (Moncharsh, supra, 3 Cal.4th at 10; Richey, supra, 60 Cal.4th at 917.) 

 
The Court has reviewed the Award. The Award is detailed, seemingly impartial, and otherwise 

facially valid. The burden is on Defendant to demonstrate that grounds exist to vacate it under Code 
of Civil Procedure § 1286.2. (Comerica Bank v. Howsam (2012) 208 Cal.App.4th 790, 826 [party 
objecting to award has burden of showing error by the arbitrator].) He has not demonstrated a basis 
to vacate the Award under California law and therefore the Award must be confirmed.  

 
Request to Correct the Award 
 
The Court must decide if the award should be corrected to include $18,853.25 in depositions 

costs. The Court can correct an arbitration award and confirm it if the Court determines that “[t]here 
was an evident miscalculation of figures or an evident mistake in the description of any person, thing 
or property referred to in the award”. (Code Civ. Proc., § 1286.6 (a).) 

 
In Plaintiffs’ motion for attorney fees, plaintiffs requested depositions costs in the amount of 

$18,853.25. (Runft dec. ¶17.) According to the attorney, “the Arbitrator acknowledged the claim for 
the depositions costs” but “in adding up the costs to be awarded in her ruling, the Arbitrator’s written 
decision and order was entirely silent as to the requested deposition costs…” (Runft Dec. ¶17.) In 
reply, Plaintiffs include a copy of the Ruling on Fees.  

 
The Ruling on Fees mentions the deposition costs, but does not provide an analysis of those 

costs. Plaintiffs did not include a transcript where the Arbitrator “acknowledged” the deposition 
costs. The Court cannot tell whether the Arbitrator specifically stated that she would award the 
deposition costs. Thus, Plaintiffs have not convinced the Court that the Arbitrator intended to include 
deposition costs, but failed to add them to the calculations. The request to correct the award is 
denied.  

 
Request to for Additional Costs, Fees and Interest 
 
Plaintiffs request fees and costs related to the court proceeding, including this petition to 

confirm the arbitration award. Code of Civil Procedure “[s]ection 1293.2 states: ‘The court shall award 
costs upon any judicial proceeding under this title as provided in Chapter 6 (commencing with Section 
1021) . . . of this code.’ (Italics added.) With respect to allowable costs, section 1033.5, which also is 
found within chapter 6 of said code, provides that items recoverable as costs include attorney fees 
when authorized by contract. (§ 1033.5, subd. (a)(10)(A).)” (Carole Ring & Assocs. v. Nicastro (2001) 
87 Cal.App.4th 253, 260.) In general, however, fees and costs are sought by a separate motion. 
(Corona v. Amherst Partners (2003) 107 Cal.App.4th 701, 704 [one motion to confirmation the 
arbitration award and one motion for fees and costs]; Carole Ring & Assocs. v. Nicastro (2001) 87 
Cal.App.4th 253, 260 [motion for fees made after petition to vacate award was granted].)  

 
Plaintiffs have cited no authority that holds they are entitled to have a contested fees and 

costs decided as part of the petition to confirm an arbitration award. Therefore, the requests for fees 
and costs are denied without prejudice.  
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Plaintiffs’ petition also requests interest of seven percent (7%) per year on the $2,159,691.92 

Award from the date of Arbitrator’s final award, April 4, 2022. This is a daily rate of $414.19. This 
request is unopposed and prejudgment interest is usually allowed. (See, e.g. Britz, Inc. v. Alfa-Laval 
Food & Dairy Co. (1995) 34 Cal.App.4th 1085, 1106.) This request is granted. Plaintiffs are awarded 
interest from April 4, 2022 to the date of the judgment at a rate of $414.19 per day.  

 
Plaintiffs’ request for judicial notice is denied. These documents are already part of the 

Court’s file in this case. 
 
2.    9:00 AM                     CASE NUMBER:  MSC20-01465 
CASE NAME: Hewitt vs Wood 
MOTION IN RE: DEFENDANT’S MOTION FOR SUMMARY JUDGMENT   
*TENTATIVE RULING:* 
 
Before the Court is Defendants Ned Wood and Wood Livestock, LLC’s Motion for Summary Judgment 
(“MSJ”). The MSJ relates to the Complaint filed by Carol Hewitt, which alleges claims for negligence 
and premises liability. For the following reasons, the MSJ is denied. 
 
Factual Background 
 
On August 14, 2018, Plaintiff Carol Hewitt went for a hike on the Bollinger Creek Loop Trail in the Las 
Trampas Regional Wilderness.  (Undisputed Material Fact (“UMF”) 1.) The East Bay Regional Park 
District (“EBRPD”) owns Las Trampas Regional Wilderness (the “Park”). (UMF 2.) While walking back 
to her car, Plaintiff saw a cow blocking part of the trail leading to her car. (Hewitt Decl. ¶18.) The cow 
was a Black Angus, with tag #610, owned by Defendants Ned Wood and Wood Livestock, LLC. (UMF 
1.) She proceeded to make her way around the cow and down the path to her car. (Hewitt Depo. at 
43:20-44:1; 48:17-20; 49:23-50:3.) After Plaintiff passed the cow, she was struck by it, tossing her into 
the air and landing on the path. (Id. at 50:1-3; 51:14-52:1; 53:9-54:4.) The incident resulted in injuries 
to Plaintiff. (Id. at 78:19-79:15.)  
 
Standard 
 
Summary judgment is proper if all the papers submitted show that there is no triable issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law. (Code Civ. Proc. § 
437c(c).) A moving defendant satisfies the initial burden of showing that a cause of action has no 
merit if he shows that one or more elements of the cause of action, even if not separately pleaded, 
cannot be established, or that there is a complete defense to the cause of action. (Code Civ. Proc., § 
437c (p)(2).) “The burden on a defendant moving for summary judgment based upon the assertion of 
an affirmative defense is heavier than the burden to show one or more elements of the plaintiff’s 
cause of action cannot be established.” (Anderson v. Metalclad Insulation Corp. (1999) 72 Cal.App.4th 
284, 289.) The defendant has the initial burden to show that undisputed facts support each element 
of the affirmative defense. (Bacon v. Southern Cal. Edison Co. (1997) 53 Cal.App.4th 854, 858.)  

Once the defendant meets that burden, the burden shifts to the plaintiff to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. (Ibid.) The plaintiff 
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then has the burden of demonstrating that triable issues of material fact exist. (Ibid.) 

The party moving for summary judgment has the burden of persuasion to show there is no triable 
issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden does 
the burden shift to the opposing party to make its own prima facie showing of the existence of a 
triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) “In 
ruling on the motion, the court must consider all of the evidence and all of the inferences reasonably 
drawn therefrom, and must view such evidence and such inferences, in the light most favorable to 
the opposing party.” (Aguilar, supra, 25 Cal.4th at p. 843 (internal citations and quotations omitted); 
see also, Code of Civ. Proc. §437c(c).) 

Analysis 
 
Negligence / Premises Liability 

 
“The elements of a negligence claim and a premises liability claim are the same: a legal duty of care, 
breach of that duty, and proximate cause resulting in injury.” (Kesner v. Superior Court (2016) 1 
Cal.5th 1132, 1158.) 
 
Defendants put forth two reasons why summary judgment should be granted. First, Defendants rely 
on their 16th affirmative defense of statutory immunity under California Civil Code §846 (“Section 
846.”) Second, Defendants maintain that the Plaintiff’s claims are barred by the doctrine of 
assumption of risk (4th Affirmative Defense.) 
 
Immunity Under Civil Code §846 
 
Section 846 (a) provides:  

“An owner of any estate or any other interest in real property, whether possessory or 
nonpossessory, owes no duty of care to keep the premises safe for entry or use by 
others for any recreational purpose or to give any warning of hazardous conditions, 
uses of, structures, or activities on those premises to persons entering for a 
recreational purpose, except as provided in this section.” (Cal. Civil Code §846(a).)  
 

Do Defendants Have an Ownership or Other Interest in the Land Where the Incident Occurred? 
 
By its terms, Section 846 applies to an “owner of any estate or any other interest in real property . . .” 
(Ibid.) Given the broad wording, the “statute ‘clearly’ applies to ‘private owners of easements and of 
revocable licenses.’” (Pacific Gas & Electric Co. v. Superior Court (2017) 10 Cal.App.5th 563, 568, 
quoting Hubbard v. Brown (1990) 50 Cal.3d 189, 197.) It is undisputed that EBRPD owns Las Trampas 
Regional Wilderness, which includes the land at issue. (UMF 2.) Defendants maintain that they 
entered into a Grazing License Agreement (“Grazing Agreement”) with EBRPD, which included the 
area and times at issue. (UMF 7.) Thus, if Defendants had a valid Grazing License that covered the 
area and time at issue, Defendants could potentially invoke Section 846’s protections. Plaintiff argues 
that Defendants have not provided sufficient admissible evidence to support this position.  
 
Defendant Wood declares that he entered into the Grazing Agreement with EBRPD on January 26, 
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2012, and such agreement granted access to “Unit 3” in the Park. (Wood Decl. ¶2.) The exhibit 
supporting this contention is alleged to be a “copy of this agreement,” but appears to merely be 
Exhibit A to such Grazing Agreement. (Wood Decl. Ex. A.) It does state that there is a Grazing 
Agreement between Wood Livestock and EBRPD for Unit 3 in Las Trampas, which shall extend from 
January 26, 2012 until January 25, 2017. (Ibid.) A map of the area encompassed by Unit 3 is attached 
as Exhibit B. It is unclear from the map if Unit 3 includes the area where the incident took place. (Id. at 
Ex. B.)  
 
The Grazing Agreement was assigned to Defendant Wood Livestock LLC in March 2015. (Id. at Ex. D.) 
Defendant Wood then declares that the parties created and signed a second amendment to the 
Grazing Agreement, expanding the acres and extending the terms “for this and all previous 
agreements” until January 25, 2022. (Id. at ¶4.) The attached document, however, is “entered into on 
Aug. 22, 2018.” (Id. at Ex. D.) The amendment notes that EBRPD agrees to license an additional 447 
acres and that the “term shall be concurrent with the current Las Trampas Grazing Unit 3 with an end 
date of Jan. 25, 2022.” (Ibid.)  
 
The incident at issue occurred on August 14, 2018. (UMF 1.) The documents identified by Defendants 
arguably show a Grazing Agreement that continued until January 25, 2017. (Wood Decl. Ex. A.) The 
attached second amendment was entered into on August 22, 2018 - approximately 19 months after 
the termination of the Grazing Agreement. (Wood Decl. Ex. D.) Defendant argues that the language in 
the second amendment that the term “shall be concurrent with the current Las Trampas Grazing Unit 
3 with an end date of Jan 25, 2022” establishes the fact that the Grazing Agreement was in effect at 
the time of the incident. Even if such language is read to establish that there was a Grazing 
Agreement in effect on August 22, 2018 – when the second amendment was signed – there is no 
evidence showing that it was in effect on August 14, 2018 – when the incident occurred.  
 
The original Grazing Agreement expired per its own terms on January 25, 2017. (Wood Decl. Ex. A.) 
Defendant fails to provide any evidence establishing when the Grazing Agreement was renewed or 
extended. It could have been renewed in 2017, or it could have been renewed just before the second 
amendment was executed. At best it can be argued that it was in effect as of August 22, 2018.  
There is no evidence, or at least there is a dispute as to the material fact, that a Grazing Agreement 
was in effect at the time of the incident. If no Grazing Agreement was in place during the relevant 
time, Defendants were not “owner[s] of any estate or any other interest in real property,” and 
Section 846 does not apply by its explicit terms.  
 
Based on the above, there is a dispute as to the material fact of Defendants’ having a Grazing 
Agreement in place during the relevant time.  
 
Section 846 Immunity  
 
In 2010, the California Supreme Court directly addressed the scope and applicability of Section 846, 
and discussed its legislative history and public policy considerations. (Klein v. United States of America 
(2010) 50 Cal.4th 68.) For sake of this discussion, it will be presumed that Defendants qualify as ‘an 
owner of any estate or any other interest in real property,’ (Pacific Gas & Electric Co., 10 Cal.App.5th 
at 568) although as discussed above there is a dispute regarding this material fact. 
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Before discussing the scope and applicability of Section 846, the Court notes that none of the three 
exceptions enumerated in subsection (d), i.e. (1) willful or malicious failure to guard, (2) payment for 
access to the land, and (3) express invitation of the person, are alleged to apply in this matter. First, 
Plaintiff “does not allege willfulness or malice…” on behalf of Defendants. (Opp. at 14:15-16.) Second, 
it is undisputed that Plaintiff did not pay to access the Park. (UMF 41.) Third, there is no claim that she 
was expressly invited to the Park that day. (UMF 12.)  
 
“By the plain meaning of the language in its first paragraph, Civil Code section 846 absolves California 
landowners of two separate and distinct duties: [1] the duty to ‘keep the premises safe’ for 
recreational users, and [2] the duty to warn such users of ‘hazardous conditions, uses of, structures, 
or activities’ on the premises.” (Klein v. United States of America (2010 50 Cal.4th 68, 78.) The Klein 
Court focused on the scope of the first of these protections, “which absolves property owners of any 
duty to ‘keep the premises safe’ for recreational use.” (Id. at 79.) This is the same portion of Section 
846 at issue in this matter.  
 
It is uncontested that Plaintiff was on the land at issue for “recreational purposes,” which would 
include hiking, walking, and/or running. (See Opp. at 7:14-15.) In examining the scope of the duty to 
‘keep the premises safe’, the Klein Court observed that the California Legislature likely did not intend 
such language “to be interpreted so broadly as to include any and all factors that might create a 
personal injury risk on one’s property.” (Klein, 50 Cal.4th at 79.) If it had, it could have simply 
provided that “landowners owe no duty of care to avoid personal injury to persons using their land 
for recreation.” (Id. at 79-80.) Instead, the language of Section 846 implies “a narrower immunity, 
focused on premises liability claims arising from property-based duties.” (Id. at 80.)  
 
The language relating to keeping the premises safe is also more limited than that related to the duty 
to warn recreational users. The hazard-warning immunity expressly refers to hazardous ‘uses of’ and 
‘activities’ on the land. (Ibid.) “By contrast, the statutory description of the safe-premises immunity 
makes no reference to uses or activities. It does not, for example, absolve a landowner of a duty to 
‘keep activities on the premises safe,’ but only from the duty to keep ‘the premises’ themselves safe.” 
(Ibid. italics in original.) As such, there is a “strong implication that the safe-premises immunity is 
narrower than the hazard-warning immunity…” (Ibid.) Accordingly, if the “phrase ‘keep the premises 
safe’ is construed narrowly to mean preventing or remedying dangerous physical conditions on the 
property, the alternative expansive construction renders superfluous the separate liability shield for 
failure to warn of hazardous activities.” (Id. at 81.)  
 
Based on the above, the Klein Court held that Section 846’s safe-premises clause “encompass[es] only 
premises liability claims arising from alleged breaches of property-based claims.” (Ibid.) Thus, 
although Section 846 “is broad in many respects, it is not all-encompassing, and it does not release 
landowners or their employees from their basic duty to use due care while engaged in potentially 
hazardous activities,” in that case driving a motor vehicle. (Ibid.)  
 
The Klein Court then went on to examine the legislative history and public policy considerations 
relating to Section 846. In doing so, the Court explained that with regard to “activities other than 
motor vehicle driving” their interpretation of Section 846 “has the effect of holding landowners and 
those who enter their property for recreational purposes to essentially the same standard of care.” 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  06/08/2022 

 
(Klein, 50 Cal.4th at 83-84.) “The landowner’s status as landowner does not result in the imposition of 
additional duties or a higher standard of care, but neither does it relieve the landowner from the 
general duty imposed on all, landowner and recreational user alike, to exercise due care while 
performing activities that could result in injuries to others.” (Id. at 84, emphasis added.)  
 
This holding was consistent with the California Supreme Court’s precedent. Until that time, every 
Section 846 case decided by the Supreme Court “involved an injury arising out of the condition of 
privately owned property, rather than an injury arising out of an allegedly unsafe activity being 
conducted on the property.” (Klein, 50 Cal.4th at 85-86, multiple citations omitted.)  
 
The parties take divergent views on whether Defendants’ grazing of cattle on the land constitutes a 
“part of the park” (Defendants) or an activity on the land (Plaintiff). Defendants argue that their cows 
were simply “part of the park” and not an activity taking place on the premises. (See e.g. Reply at 4:8-
14; 5:15-24.) However, at other times, defendants recognize that “the cows grazing activities were 
integral in the land conservation of the park…” (Reply at 4:11-13, 55:20-22.) The grazing of cattle is an 
active pursuit, unlike the types of hazards that have traditionally been held to be a ‘condition of the 
property,’ e.g. a power line, rut, fence, or canal on the property. (See Klein, supra, 50 cal.4th at 85-86 
and citations contained therein.)  
 
As Defendants acknowledge, EBRPD leases its land “in order for cattle to graze upon fuel sources…” 
and it would not be able to reduce the residual dry matter without leasing the land “to ranchers and 
allowing tenants to run their cattle.” (UMF 6, 8.) As the Grazing Agreement states, the land is leased 
to Defendants to “use the premises for livestock grazing, and for operations normally associated with 
such grazing….” (Plaintiff’s evidence, Ex. 13.) Thus, the land is being leased to Defendants to perform 
an activity on the land.  
 
Here, Plaintiff was not injured by a condition of the property, e.g., a rut in the trail or falling rocks. 
Instead, she was injured by the activity of Defendants, i.e., the grazing of cattle. As such, defendants 
are required to exercise due care in performing such activity. (Civil Code 1714; Klein, 50 Cal.4th at 84.) 
Indeed, the Grazing License (from 2012) requires Defendants to “conduct all operations on the 
premises in a responsible, safe, professional, and environmentally conscious manner….” (P’s Evidence 
at Ex. 13.)  
 
Although Section 846 “is broad in many respects, it is not all-encompassing, and it does not release 
landowners or their employees from their basic duty to use due care while engaged in potentially 
hazardous activities….” (Klein, 50 Cal.4th at 81.) Instead, the landowner will still be required “to 
exercise due care while performing activities that could result in injuries to others.” (Id. at 84.) 
Whether Defendants acted in such a manner is a question of fact for the jury to decide.  
 
 “The burden on a defendant moving for summary judgment based upon the assertion of an 
affirmative defense is heavier than the burden to show one or more elements of the plaintiff’s cause 
of action cannot be established.” (Anderson, supra, 72 Cal.App.4th at 289.) The defendant has the 
initial burden to show that undisputed facts support each element of the affirmative defense. (Bacon, 
supra, 53 Cal.App.4th at 858.) Given the above, the Court finds that Defendants have failed to satisfy 
their initial burden of showing there is a complete defense to the causes of action based on Section 
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846. (Code Civ. Proc., § 437c (p)(2).) 

Assumption of Risk 

“[V]oluntary assumption of risk as a complete defense in a negligence action was abandoned in Li v. 
Yellow Cab Co. (1975) 13 Cal.3d 804. (Kindrich v. Long Beach Yacht Club (2008) 167 Cal.App.4th 1252, 
1258.) In Li, the Supreme Court recognized at least two distinct forms of assumption of risk. “As for 
the assumption of risk, we have recognized in this state that this defense overlaps that of 
contributory negligence to some extent and in fact is made up of at least two distinct defenses.” (Li, 
13 Cal.3d at 829.) In one situation, where a plaintiff unreasonably undertakes to encounter a specific 
known risk imposed by a defendant’s negligence, plaintiffs conduct is a form of contributory 
negligence. (Kindrich, 167 Cal.App.4th at 1258-59 quoting Li, 13 Cal.3d at 824-25.) “Other kinds of 
situations within the doctrine of assumption of risk are those, for example, where plaintiff is held to 
agree to relieve defendant of an obligation of reasonable conduct toward him. Such a situation would 
not involve contributory negligence, but rather a reduction of defendant’s duty of care.’” (Ibid.)  
“Assumption of risk that is based upon the absence of a defendant’s duty is called ‘primary 
assumption of risk.’” (Ibid.) “Primary assumption of risk, ‘where plaintiff is held to agree to relieve 
defendant of an obligation of reasonable conduct toward him,’ remains a complete defense.” 
(Kindrich, 167 Cal.App.4th at 1259 quoting Knight, 3 Cal.4th at 306.)  
 
Alternatively, “to the extent that ‘a plaintiff unreasonably undertakes to encounter a specific known 
risk imposed by a defendant’s negligence,’ he or she is subject to the defense of comparative 
negligence but not to an absolute defense.” (Kindrich, 167 Cal.App.4th at 1258, quoting Knight v. 
Jewett (1992) 3 Cal.4th 296, 305-06.) “This type of comparative negligence has been referred to as 
‘secondary assumption of risk.’” (Kindrich, 167 Cal.App.4th at 1259 (quoting Knight, 3 Cal.4th at 308.)  
 “[I]n ‘primary assumption of risk cases -- where the defendant owes no duty to protect the plaintiff 
form a particular risk of harm -- a plaintiff who has suffered such harm is not entitled to recover from 
the defendant, whether the plaintiff’s conduct in undertaking the activity was reasonable or 
unreasonable.” (Knight, 3 Cal.4th at 309.)  
 
“Whether a duty exists ‘does not turn on the reasonableness or unreasonableness of the plaintiff’s 
conduct, but rather on [1] the nature of the activity or sport in which the defendant is engaged and 
[2] the relationship of the defendant and the plaintiff to that activity or sport.’” (McGarry v. Sax 
(2008) 158 Cal.App.4th 983, 999 quoting Knight, 3 Cal.4th at 309.) “It is the ‘nature of the activity’ and 
the parties’ relationship to it that determines whether the doctrine applies – not its characterization 
as a sporting event.” (Ibid.) Though primary assumption of risk “has often been applied in the context 
of active sports, [] the doctrine also applies to other recreational activities that ‘involv[e] an inherent 
risk of injury to voluntary participants … where the risk cannot be eliminated without altering the 
fundamental nature of the activity.’” (Wolf v. Weber (2020) 52 Cal.App.5th 406, 410 quoting Nalwa v. 
Cedar Fair, L.P. (2012) 55 Cal.4th 1148, 1156.) Examples of such activities include training in (1) peace 
officer takedown moves, (2) physical restraint methods, (3) cheerleader routines, and (4) judo moves. 
(McGarry, 158 Cal.App.4th at 999-1000 citations omitted.) 
 
Plaintiff concedes she was engaged in a physical activity at the time of the incident – hiking. 
Defendant attempts to frame the activity at issue as ‘hiking in an area where she knew cows were 
permitted to roam.’ As noted above, the primary assumption of risk has been found to apply to 
“recreational activities that ‘involv[e] an inherent risk of injury to voluntary participants … where the 
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risk cannot be eliminated without altering the fundamental nature of the activity.” (Wolf, 52 
Cal.App.5th at 410.) Here, the presence of cows in the Park is not fundamental to the nature of hiking. 
Removing the cows from the Park would not alter the fundamental nature of hiking. Although there 
are some inherent risks in hiking in nature, such as tripping over uneven terrain, falling rocks, or 
slipping off cliffs or ledges, injurious interactions with cows are not an “integral part of the sport 
itself” whose “removal would alter the nature of the sport.” (Childs v. County of Santa Barbara (2004) 
115 Cal.App.4th 64, 69-70.)  
 
“A defendant moving for summary judgment in the assumed risk context must show, as a matter of 
law, that it did not unreasonably increase risks to the plaintiff over and above those inherent in the 
activity.” (Kim v. County of Monterey (43 Cal.App.5th 312, 327, citing (Fazio v. Fairbanks Ranch 
Country Club (2015) 233 Cal.App.4th 1053, 1060.) Here, Defendant has failed to meet this burden.  
 
Defendants’ arguments that Plaintiff assumed the risk of potential injury from a cow due to her 
knowledge of their presence and actions related to the cow at issue, are more properly considered in 
a ‘secondary assumption of risk’ analysis. “[T]o the extent that ‘a plaintiff unreasonably undertakes to 
encounter a specific known risk imposed by a defendant’s negligence,’ he or she is subject to the 
defense of comparative negligence but not an absolute defense,” which is known as ‘secondary 
assumption of risk.’” (Kindrich, supra 167 Cal.App.4th at 1259, italics in original, quoting Knight v. 
Jewett (1992) 3 Cal.4th 296, 305-306, 308.).) Questions regarding contributory negligence are 
properly questions of fact to be resolved by the trier of fact. (Id. at 1255.) Thus, all of the issues raised 
by Defendants regarding signage and Plaintiff’s actions relating to passing the cow can be presented 
to the jury with regards to a contributory negligence defense.  
 
“The burden on a defendant moving for summary judgment based upon the assertion of an 
affirmative defense is heavier than the burden to show one or more elements of the plaintiff’s cause 
of action cannot be established.” (Anderson, supra, 72 Cal.App.4th at 289.) The defendant has the 
initial burden to show that undisputed facts support each element of the affirmative defense. (Bacon, 
supra, 53 Cal.App.4th at 858.) Given the above, the Court finds that Defendants have failed to satisfy 
their initial burden of showing there is a complete defense to the cause of action based on the 
assumption of risk doctrine.  

Evidentiary Issues 

The Court need only rule on those objections to evidence that were material to the disposition of the 
MSJ. (See CCP § 437c(q).)  
 
Plaintiff’s Objections: 
Objection #3: Overruled 
Objection #17: Sustained 
Objection #29: Sustained 
 


